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ou’ve negotiated thousands

of contracts in your career.

Youre convinced you can

draft a binding contract be-

tween an Indian tribe and a
non-Indian business. You may want
to think again. Whether you repre-
sent an Indian tribe or seek to do
business with a tribe, a basic under-
standing of tribal sovereign immu-
nity is critical. Working with tribes
can be a culturally rewarding and
interesting professional experience.
This article aims to give practitioners
an overview of the doctrine, as well
as key components of mutually sat-
isfactory contractual waiver of tribal
sovereign immunity.

The scope of Tribal
sovereign immunity

Sovereign immunity is inseparable
from government power. As Alexan-
der Hamilton observed: “[i]t is in-
herent in the nature of sovereignty
not to be amenable to the suit of an
individual without its consent?" Put
differently, the Tenth Circuit has ob-
served that “sovereign immunity is
an inherent part of the concept of
sovereignty and what it means to be
a sovereign.?

Federal courts consistently affirm
that federally-recognized Indian
tribes enjoy sovereign immunity
from suits for damages or injunctive
relief within state, federal and tribal
courts.’” This immunity generally ex-
tends to tribal businesses and tribal
officials, as well as to both on-reser-
vation and off-reservation conduct.*
Importantly, sovereign immunity is
near absolute. The Ninth Circuit
has noted that there is a “strong pre-
sumption against waivers of tribal
sovereign immunity.”’ Federal courts
also consistently find that there can
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Federal courts consistently affirm that federally-recognized Indian tribes
enjoy sovereign immunity from suits for damages or injunctive relief
within state, federal and tribal courts.?

be no “waiver of tribal immunity
based on policy concerns, perceived
inequities arising from the assertion
of immunity, or the unique context
of a case®

The U.S. Supreme Court has held
that tribal sovereignty and its corre-
sponding right of sovereign immu-
nity from suit are inherent powers
that can only be waived in one of
two ways: (1) from a tribe’s express
waiver; or (2) through a Congressio-
nal statute expressly abrogating trib-
al immunity.” Federal courts require
that waivers of tribal sovereign im-
munity “cannot be implied but must
be unequivocally expressed?”

For any waiver to be effective,
it must be clearly expressed in the
manner specified by the applicable
tribal governing documents. Nu-
merous federal courts have held that
whether any individual tribal official
or employee has authority to waive a
Tribe’s sovereign immunity is deter-
mined by tribal law.”

The rule on contractual waivers

Within the Ninth Circuit, wheth-
er and to what extent a contract
clause constitutes a waiver of tribal
sovereign immunity turns on both
the terms of that clause and tribal
law more broadly.® For example, an
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arbitration clause which stated that
“All questions of dispute under this
Agreement shall be decided by arbi-
tration in accordance with the Con-
struction Industry Arbitration Rules
of the American Arbitration Asso-
ciation” has been construed by the
Eighth Circuit as the necessary “clear
expression” of a waiver of tribal sov-
ereign immunity."

But, contractual language alone
is not enough. In a case out of Wash-
ington state where the language of
the contract was clearly a waiver of
immunity, the district court found
the waiver was nonetheless held to
be ineffective against the tribe be-
cause the person who signed the
contract lacked the authority under
tribal law to do so."



Indeed, federal courts have gen-
erally required that a tribal official
have actual authority, pursuant to
tribal law, to sign a contract and
bind the tribe before finding a waiv-
er of sovereign immunity effective."
Thus, when negotiating a waiver of
sovereign immunity it is important
to not only use the correct language
in the contract, but also to under-
stand tribal law and the grant of au-
thority given to the person charged
with executing the contract.

Limited waivers of immunity

Because waivers of sovereign im-
munity are strictly construed, they
must be prepared with intention-
ality. A thoughtful approach must
start with the understanding that
tribal sovereign immunity need not
be an all-or-nothing proposition. Al-
though a broad waiver is what many
non-tribal contractors seek — and, of
course, some tribes might want no
waiver at all — most parties will find
common ground on a limited waiv-
er of sovereign immunity. This is be-
cause both parties want the business.
Indian tribes recognize that mean-
ingful (and enforceable) dispute res-
olution is necessary to attract invest-
ment to their reservations.

Limited waivers of sovereign im-
munity must be carefully tailored
to the unique circumstances of the
transaction and the contracting par-
ties. Particular terms that might work
for one transaction might not work
for another. That said, what follows
is an example of a common limited
waiver of sovereign immunity, found
in a business transaction between a
tribe and a non-tribal party:

The Tribe hereby agrees to
waive its sovereign immunity
from suit for the sole and lim-
ited purpose of enforcement
of the terms of this Contract,
provided, however, that (1) this
waiver is limited to the recovery
of no more than the amount of

this Contract; (2) the payment
of any amount shall be paid
with funds from the [contract-
ing program] budget and not
with any real property belong-
ing to the Tribe; (3) this waiver
does not extend to nor allow
any award of punitive, exem-
plary or other damages against
the Tribe; and (4) this waiver is
expressly limited to the adju-
dication of lawsuits before the
Tribal Court pursuant to the
agreement of the parties to this
Contract with regard to juris-
diction.

Indian tribes recognize that
meaningful (and enforceable)
dispute resolution is necessary

to attract investment to
their reservations.

Let’s break down the elements.
First, the typical waiver of tribal sov-
ereign immunity should limit who
can bring a claim. Typically, this
means that the waiver only runs to
the contractor and not to any other
party. Relatedly, the typical waiver of
tribal sovereign immunity will limit
claims to enforcement of the con-
tract and any disputes arising under
the contract, barring alternative the-
ories of recovery. The typical waiver
of tribal sovereign immunity may
also seek to limit the source of funds
(or property) available to a contrac-
tor to satisfy any judgment.

Second, the typical waiver of trib-
al sovereign immunity will limit the
type of relief that may be claimed.
The limitation can also narrow the
scope of available remedies against
the tribe in the event of a dispute. A
typical term will seek to exclude, for
example, attorney’s fees.

Third, the typical waiver of tribal
sovereign immunity may name the
forum where a dispute can be heard.
Most tribes will seek to have the dis-
pute heard in their tribal court. If so,
the best practice is for counsel to en-
gage in a meaningful exchange of in-
formation about the tribal court, in-
cluding a review of applicable tribal
laws. This should allay any concerns
that the non-tribal contractor may
have about appearing in tribal court.

Alternatively, some limited waiv-
ers of sovereign immunity may seek
to provide a consent to the jurisdic-
tion of a federal court. This can be
a trap for the unwise; parties can-
not contract for federal court sub-
ject matter jurisdiction, and such
jurisdiction will not exist in many
contractual situations. Tribal govern-
ments are not considered citizens of
any state for diversity purposes, so
the contract would have to trigger
federal question jurisdiction.™

Fourth, although not addressed
in the sample contractual limited
waiver of tribal sovereign immunity
discussed above, some contracts will
also address related items. For exam-
ple, a limited waiver of sovereign im-
munity may also specify the choice
of law to be applied. In most situa-
tions, there will be no tribal law on
point. In these circumstances, state
or federal law would be applied -
even by the tribal court — to resolve
the dispute arising under the con-
tract.

Some contractual limited waivers
of tribal sovereign immunity may
also be limited in duration. If such
a clause is included, the duration of
the waiver will be for a limited time
after conclusion of the work to be
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performed under the contract. The
purpose of such language is to bring
closure to a possible dispute by forc-
ing resolution soon after the con-
tract ends.

Finally, as discussed above, in ad-
dition to the waiver language, coun-
sel should insist on representations
concerning the scope of authority of
the persons executing the contract.
With respect to the tribal representa-
tive, attorneys for the non-tribal par-
ty should request a copy of the tribal
council resolution authorizing the
person to sign the contract and bind
the tribe. Otherwise, even the most
perfectly drafted contractual limited
waiver of sovereign immunity may
be unenforceable.”

Conclusion

Every day brings new benefi-
cial business relationships between
Indian tribes and private entities.
These commercial relationships
must embrace the challenges posed
by tribal sovereign immunity. If ne-
gotiated properly, a mutually agree-
able waiver of sovereign immunity, if
appropriate, will protect all interests
involved.
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